Marriage

State law determines who may marry, when, and under what circumstances. Several online sites provide marriage law information: Cornell's Legal Information Institute has a table of State marriage laws: http://www.law.cornell.edu/topics/Table_Marriage.htm. Also see, http://marriage.about.com/people/marriage/library/weekly/aa020801a.htm, for the pros & cons of prenuptial agreements.


Department of Defense (DoD) Financial Management Regulation, (DODFMR) Vol. 7A, discusses DoD policy on the validity of marriages in general, and the services generally follow the civilian practice of recognizing a marriage that is valid under the laws of the jurisdiction where it was contracted. Ceremonial marriages are presumed valid, but when a marriage's validity is contested, a decision as to validity will be based on the facts and circumstances of the particular case.


For non-legal family matters, consult a chaplain, a counselor, or an Army Community Services representative.

Cornell LII’s Family Law State Statutes

Office of Children's Issues State Dept - International Adoption-Child Abduction
 
LLRX -- International Family Law A Selective Resource Guide
ABA Family Law Fax News Update

Child Custody Resource Guide
Name Change


General
Usually, a person may change his recorded name by following State law. In most States, statutes establish a specific method to change a name normally by filing an application and receiving court approval.  In some States, these laws do not prevent an individual’s common law right to change his name without resorting to a judicial proceeding. Often, however, the best practice is to use the statutory method since it establishes the new name as a matter of record and the court order documents the name change legally. This is particularly important when applying for government benefits. For example, one may not receive Social Security benefits under a new name unless a court has approved the name change or it otherwise complies with applicable state law (e.g., an administrative procedure).  Name changes are not approved if a change interferes with the rights of others or is for a wrongful or a fraudulent purpose. 

Official Army Records
Army Regulation 600-8-104, Military Personnel Information Management/Records, Chapter 6, Section VIII, outlines Army procedure and documentation requirements for changing an individual’s name in official Army records.  These documents could include, but are not limited to:  marriage certificate, naturalization certificate, and court orders. 

Name Change Law Information by State

Name Change on Social Security Card
Adoption
The Fort Myer legal assistance office may advise you on local adoption law or refer you to local adoption agencies.[image: image1.png]


General
General
Adoption is the process of legally substituting a new parent or parents for a biological parent or parents. It usually eliminates any and all rights a biological parent may have, absolutely and forever, and gives those rights without qualification or exception to the adopting parent(s). Any person, whether a minor or adult, may be adopted. Once finalized, an adoption is nearly irreversible. 

There are two methods of adoption: a private adoption and an agency adoption. 

A private adoption usually involves an adopting parent or parents and a child whose identity is previously known to them. The most common private adoptions are the stepparent adoption, where a stepparent adopts his or her spouse's children by a previous relationship, and the adoption by grandparents of a grandchild neglected or abandoned by the parents. 

Agency adoptions vary. They can be accomplished using state welfare offices, foster care programs, church organizations, commercial agencies, and placement services. To adopt through an agency, prospective adopting parents register with an agency, which then evaluates their suitability as parents and the best type of child for them. Once a child that matches the parents is found, the child will live with the adopting parents for a period of time under supervision of the agency to ensure that everything is working out. After this time passes the adoption is finalized.[image: image2.png]


Legal Process
Legal Process
Adoption usually requires several steps: 

the parental rights of the natural parents are terminated, 

a hearing is conducted to determine the adopting parents' suitability as parents, and 

a final court decree of adoption is obtained.

Parental rights can be terminated only by a court and only when there is "clear and convincing evidence" that it is in the best interests of the child. Parental rights may be terminated by voluntary consent of the natural parents. A consent signed by the natural parents is not binding until the court approves it and the adoption is finalized. Parental rights may be terminated involuntarily if a court is satisfied a parent has abandoned the child, has failed to support the child, has abused the child, or has otherwise neglected parental responsibilities. Death terminates the parental rights of the deceased parent, but does not terminate the right of the child to share in the estate of the deceased parent. Once the child is adopted, however, any right to inherit from the natural parents normally ends.

In addition to determining whether parental rights should be terminated, the court must determine if the adoptive parents are suitable parents for the child. The court may make this determination in open court, but more commonly will ask an appropriate agency to investigate the home environment and return a confidential report to the judge. An agency investigation may be waived under certain circumstances.

After appropriate notice to all who might have an interest in the case, the court conducts a final hearing. Afterwards, the judge will either approve or disapprove the adoption. Once an adoption is approved, a new birth certificate with the adoptee's new name may be issued.[image: image3.png]


Selected Adoption Information Sites:
Selected Adoption Information Sites 

Visit the National Adoption Information Clearinghouse's web site for A Quick Guide to Adoption Law for further information on adoption, including who can adopt and be adopted, the adoption legal process, and rules of confidentiality. In addition, it discusses a range of State law variations and has a description of the adoption process in a particular State, in State-by-State adoption law guides. The summary of State adoption statutes cover: who can adopt, who can be adopted, consent to adoption, confidentiality, permissible fees, place of adoption hearing, authority to place child,  adoption of relatives and advertisements.
National Child Support Guidelines
http://www.supportguidelines.com/
Common Questions And Answers On Divorce/Separation
Can I Get A Divorce At The Legal Assistance Office?
No. You have to go to court to get a divorce, and you will probably need a private attorney too. Although you are not legally required to have an attorney, it is sometimes difficult to get a divorce without one. Even though a legal assistance attorney usually cannot go to court for you, he or she may still advise you about the issues and procedures in your case and prepare a separation agreement for you and your spouse to sign, if appropriate. 

 

Where May I Get Divorced?
You can’t just file for divorce anywhere. A valid and legal divorce can only be granted in the "home state" or domicile of either the husband or the wife. This means the true legal home of one of the marriage partners. It is the place where a partner can vote, pays income taxes and qualifies for in-state college tuition. It does not necessarily mean the same thing as a military "home of record.”
 

What Happens In A Divorce?
Several things can or will happen:

-First of all, you become single again -- you are no longer married. You can date, get remarried or stay single. You can file your taxes as "Single" (or, if you have dependents living with you, as "Head of Household") rather than as "Married." Usually the ex-wife may resume using her maiden name - and often this may be requested in the divorce papers that she files or in a separate Name Change action later.
-A divorce, however, does not necessarily mean that child support, alimony, property division, and custody are all resolved. This depends on the law of the particular place (state or country) where you file for divorce or dissolution of marriage.  In some places, that is what must happen before the divorce is granted; all issues in dispute between the parties must be resolved by trial (and all not in dispute must be settled by written agreement) before the court will divorce you.
-In others, however, the divorce is entirely separate from these other issues and may be granted independently of a resolution of these issues; you can go ahead and litigate (fight in court) any contested issues at any time before or after the divorce, which is granted independent of the claims for property division, custody, child support and alimony.

 

How Long Does A Divorce Take? What Are The Grounds? Can My Spouse Contest The Divorce?
It depends entirely on the law... the law of the place where you get divorced. And that means about 50 different answers are possible for just the United Stated alone. In fact, in some states the answers vary from county to county or even from city to city in the same county. You'll have to ask your legal assistance attorney or your divorce lawyer these questions in order to get the right answers.

 

Do I Need A Separation Agreement To Get A Divorce?
No, you do not need a separation agreement to obtain a divorce. While a separation agreement will usually make the divorce simpler, cheaper, and sometimes faster to get, it is not a requirement for divorce. Consider a separation agreement if you think you and your spouse can agree on its terms, since this means a full resolution of all your differences and it leaves less to fight over with lawyers in court. 

 

Since My Spouse And I Agree To Divorce, Can We Do So Without A Lawyer And Save Money?
In some states there is a simplified procedure for "pro se divorce" (basically "do-it-yourself"). In such cases, there are standard forms in which you fill in the blanks, or sometimes there are examples you can follow to start your divorce. Then you would need to serve these papers on your spouse, usually by certified mail, by sheriff or by a "process-server" (that is, a person who delivers court papers). If your spouse does not respond within a certain period of time, the court will either grant your divorce then and there, or may allow a hearing to decide. Please note that there is no easy way of knowing which states allow this simplified procedure or which ones make it easier or more difficult for you to get your own divorce without a lawyer. Ask a legal assistance attorney to advise you.

 

What About Attorney’s Fees?  I Sure Don’t Want To Pay A Lot Of Money For My Separation And Divorce. Let My Husband Pay All My Attorney’s Fees! Why Do I Have To Pay?
Be sure to ask early and often about attorney’s fees. Here are some suggestions: 
-  Find out from your lawyer if the attorney’s fees you incur can be assessed by the court against the other side (in other words, if your soon-to-be-ex can be made to pay your lawyer’s bill). 
-  Be sure you ask your lawyer at the outset how much he or she charges. Get this written down in a contract that both you and your lawyer sign. Read the contract closely before signing; you might even want to take it home with you before signing to read it closely and to allow yourself to think about it before you commit yourself to what might be thousands of dollars of legal expenses. Be sure to ask any questions you have before you sign it. Also make sure you keep a copy of the contract. 
-  Ask for an estimate of the total charges and ask what services are included in this estimate. Ask what your attorney expects to be the steps you go through and how much time (or expense) they might involve -- if you hire an experienced lawyer, he or she should be able to at least "outline" the process for you with a fair degree of accuracy. 
-  At the same time, please be aware that it’s impossible to predict with any degree of accuracy what will happen in a divorce case. While many of these are resolved as standard "uncontested divorces" with no alimony, property or child-related issues involved, there are a great many cases that are completely unpredictable, so don’t expect a specific dollar amount to be quoted to you as "the entire fee" in anything but a standard uncontested divorce. In fact, be wary of attorneys who promise to handle your entire case for a fixed sum, since it is impossible at the outset to tell what will occur in all except the most routine of uncontested divorce cases -- one in which both parties want to get divorced, there are no issues of alimony, property division, custody or child support, and there is no problem serving the other party with the divorce papers. 
-  Be sure you understand the hourly rate of your lawyer, how the billing takes place, when you're expected to "refresh the retainer" and so on. 
-  Be sure to ask lots of questions if you want answers and you want to know how you will be charged in your case -- after all, it’s your money.

 

Any Special Issues to Watch for?
Lots of things, but three in particular are very important: 
-  Alimony, maintenance, or spousal support (in many jurisdictions) must be requested in court before the divorce is granted in most states in order to "keep it alive" for the judge to decide. If you don't want alimony, or if you make more than your spouse, that's fine. But if you're a dependent spouse and you intend to ask the court for alimony, discuss this with your divorce lawyer at the outset, long before the divorce is granted. 
-  Property division (sometimes called equitable distribution) should also be done at or before the divorce. The division of marital (or community) property is alive and well in all 50 states, and you should be sure to request this in your "pleadings" (the complaint or petition for divorce) to preserve this for the court to decide if you and your spouse cannot "work things out" by agreement (or, in the case of dividing military pension rights, a consent order). An agreement, of course, would probably be the least expensive way to resolve this, but that is not always possible if you and your spouse cannot agree. Talk to your lawyer about this also. Make a list for him or her of all the property either of you acquired during the marriage (e.g., real estate, motor vehicles, bank accounts, household furnishings, stocks and investments, retirement assets) to make easier the job of deciding on whether an agreement can be reached. And, don’t forget the debts that either or both of you accumulated for marital purposes during the marriage. 
-  Recognition of your divorce "back home" (in the U.S.) may be a problem if you get your divorce overseas. American courts are required by the U.S. Constitution to recognize and honor the orders and decree of their sister states (so Kentucky, for example, would have to honor and enforce your divorce decree from Arizona). But U.S. courts do not have to recognize court decrees from other countries. Your divorce decree and child support order from Belgium, for example, may not be honored in Florida. If you get a decree of divorce and custody in Korea, it need not be recognized and enforced in California. The courts of foreign countries cannot divide military pension benefits -- only an American court can do so. You should request in court papers filed before the divorce is granted. Be sure you know these rules before you choose to go to court overseas.

 

Does It Matter Who Files For The Divorce?
Not really, although some jurisdictions may charge less if a military member files.

 

What If My Spouse Won't Give Me A Divorce?
The judge grants a divorce, not your spouse. If your spouse won't cooperate with you, it will take longer and probably cost more to get your divorce, but you can still get one.

 

How Does Divorce Work in Court?
In all states, you may file for divorce only if you have been a resident for at least some period of time, often six months, before the date of filing your divorce petition. You may also file for divorce in the state where your spouse is a legal resident. The term "legal resident” means your home state or your "domicile" (see above, Where May I Get Divorced?). In addition, if there is any dispute about child custody, you may have to file in the state where the child has been living for the six months immediately preceding the filing of the lawsuit.  After filing your divorce paperwork at the courthouse, your lawyer will serve a copy of the summons and complaint on your spouse. If your spouse consents or does not file an answer within the time allowed, usually a few weeks after being served, the judge may then grant your divorce.  If your spouse files an answer contesting the divorce, then a trial date will be set. At the trial, both of you will be allowed to testify, and then the judge will decide whether to grant the divorce.  In some states the judge will also decide how to split up your property and debts, and all the other issues involved in your case. It would be very unusual for the judge not to grant a divorce, but the property and custody arrangements may not go as expected. 

 

Is My Divorce Final When the Judge Signs the Decree?
Not always. In some states there is a waiting period after entry of judgment before the divorce becomes final. In other states, it’s final when signed by the judge. When in doubt, ask your divorce attorney or check the divorce judgment itself -- the decree may state its effective date.

 

Can My Spouse and I See the Same Lawyer?
Usually no. You and your spouse have different interests and each may want legal advice independent of the other. Sometimes you may see the same lawyer: 
-  to receive general information on local divorce law and procedures (e.g., you'll need to go to court in state X…), but not for specific legal advice in your case. 
-  to mediate your separation from your spouse. Here, if you and your spouse are likely to agree on all of the important issues in your situation, a mediating lawyer is not an advocate for either party, but is an impartial neutral who provides information to both parties and discusses possible solutions to the issues involved in the divorce or separation. Spouses who cooperate with each other to resolve these issues fairly and amicably can often get a separation agreement faster and easier through mediation than through traditional legal assistance.

Outside of these cases, you may not use the same lawyer if the two of you dispute substantial or important issues, because it would be a "conflict of interest" for the lawyer to try to represent both of you in the separation and divorce. This means that he or she could not be loyal to one of you without doing a disservice to the other. A lawyer cannot have two clients in a divorce case, since whatever he or she gains from one will usually be at the expense of the other. For example, if the lawyer works toward getting lots of alimony for Mrs. Smith, then SGT Smith will suffer; if, on the other hand, he or she tries to get no alimony for SGT Smith to pay, then this hurts Mrs. Smith! It’s really a NO-WIN situation for the lawyer and, quite often, for the clients as well.

 

What Else Should I Do Before Divorce?
Get prepared, among other things: 
-  Both spouses should consider canceling joint financial obligations, accounts and other arrangements, such as credit cards, bank accounts and phone calling cards. The military spouse should file a disclaimer with AAFES and other check-cashing facilities to avoid being held liable for the non-military spouse's bad checks, and he or she should put a block on DPP or similar plans at AAFES for the same reason. AAFES disclaimers must be renewed every year until the divorce becomes final. 
-  Both spouses should consider canceling powers of attorney, making new wills, and changing the beneficiaries of IRA’s and life insurance policies, including SGLI. 
-  If you and your spouse get back together and live with each other after the separation agreement is signed, the validity and legal effectiveness of the agreement may be damaged or destroyed. 
-  If you both agree not to follow one or more of the provisions of the separation agreement (for example, if you decide that one of the children should live with someone other than the custodial parent named in the agreement), then you should sign a new agreement or an amendment to the separation agreement. To change court-ordered child support, you must go back to court and ask the judge to make the change. 
-  The military spouse must notify the Government Housing Office (HO) after the separation agreement is signed or you stop living together, whichever occurs first. HO will ask you to move out of the government quarters, usually within 30 to 60 days. 
-  You should also notify your commander to update the military spouse's personnel records and the non-military spouse's ID card, passport stamps, no-fee passport, ration cards, driver's license, POV registration, and residence permit. 

Divorce In Maryland

There are two basic types of divorce in Maryland.  The first is what is known as a limited divorce, or legal separation.  The second type is an absolute divorce, which dissolves the bonds of matrimony entirely.  The most common and administratively inexpensive type of absolute divorce is the “no fault” divorce; the Maryland variant is explained below under voluntary and involuntary separation.  All other types of divorce involve allegations of “fault” by at lease one of the parties.  Note that a finding of “fault” may have an impact on alimony determinations.

1. WHERE TO FILE

Maryland does not have a separate “family court”.  Petitions for divorce must be processed through the Circuit Court of the county in which you live.  Ask the clerk’s office for the pertinent documentation you will need to petition the court.

Jurisdictional Issue:  If grounds for the divorce arose outside Maryland, then one party to the divorce must have lived in Maryland for at least one year prior to filing for divorce.  One party must be a “bona fide” resident when the complaint is filed.

2. LIMITED DIVORCE

Limited divorce is essentially court-supervised legal separation.  Both spouses must live apart without cohabitation.  Neither spouse may remarry during this period.  Both spouses retain the right to inherit property from one another.  Joint ownership arrangements are also preserved.  The limited divorce decree may contain the same court orders an absolute divorce decree may contain, but for dissolution of the matrimonial bond.

Why choose limited divorce?  Limited divorce may be advantageous for those couples who may find life alone after divorce too financially difficult and for those who are not interested in starting anew with another spouse.  Typically, older couples who have grown apart but prefer to retain their right as joint owners choose this method of  divorce.

Caution to active duty military:  A limited divorce may result in suspension of BAQ with dependents, even though limited divorce is essentially a voluntary separation.  BAQ with dependents is, however, authorized for informal, voluntary separation, where the separation agreement is not filed with the court.

Five Grounds for Limited Divorce:  The five grounds are cruelty (bodily harm, threats of bodily harm, and/or mental cruelty is alone insufficient), excessively vicious conduct, actual or constructive desertion, mutual and voluntary separation, and cruelty or excessively vicious conduct towards a minor child of the party filing for the limited divorce.

3. ABSOLUTE DIVORCE

An absolute divorce decree completely dissolves the marital bond.  Parties to the divorce are thereafter free to remarry.  An absolute divorce also destroys any joint ownership arrangements with rights of survivorship by converting them into tenancies in common.  The former spouses simply become owners of a discrete interest in jointly held property.  In the absence of a mutual agreement on property division, a court may then find it necessary to order the sale of this property, and divide the proceeds between the former spouses.  Absolute divorce decrees may also contain terms covering child custody, visitation, and support, in additional to alimony.

Grounds for Absolute Divorce:  Such grounds include adultery, actual or constructive desertion, voluntary separation of one year (“no fault”), involuntary separation of two years (“no fault”), imprisonment of one of the spouses, or permanent and incurable insanity.

Adultery:  The spouse seeking the divorce must prove adultery.  Adultery is sexual intercourse between a married person and someone other the person’s spouse.  Actual intercourse need not be proven; evidence that the offender had the disposition and opportunity for extra-marital intercourse may be sufficient.  Corroboration from a third party in normally required.  If adultery is proven by a preponderance of the evidence, the divorce will be granted immediately.

Defenses to Adultery:  Two common defenses employed by the adulterous spouse are condonation and recrimination.  If these defenses are proven by a preponderance of the evidence, the court my refuse to grant an “at fault” divorce on the ground of adultery.  Condonation means that one spouse knew of the other spouse’s adulterous conduct yet continued to have sexual intercourse with that spouse.  Recrimination means that one spouse may be precluded from obtaining a divorce on the ground of adultery if that spouse also is guilty of one of the grounds for at fault divorce.

Actual Desertion:    There are several elements to actual desertion.  The petitioning spouse must prove that the deserting spouse had the intent to terminate marital relations; that cohabitation has ended; that the desertion was not justified; that the parties are beyond any reasonable hope of reconciling; that the petitioning spouse did not consent to the desertion; and that the desertion has lasted for twelve months. 

Constructive Desertion:  The same elements for actual desertion apply.  In a case of constructive desertion, the petitioning spouse typically is “forced” out of the home as a result of misconduct by the spouse at fault.  Conditions leading to constructive desertion resemble cruelty.  Factors taken into consideration include the nature and duration of the misconduct, attempts made by the petitioning spouse to save the marriage, and the length of time during which the misconduct occurred.  Other reasons for constructive desertion include failure to maintain a home separate and apart from parents and unjustified refusal of sexual intercourse.

Caution:  If constructive desertion cannot be proved, the deserted spouse may in response
      
successfully argue actual desertion.

Voluntary Separation:  This is as close to “no fault” as Maryland gets.  The spouses must be separated (living in different domiciles) for at least twelve consecutive months without cohabitation or sexual intimacy.  A voluntary separation implies that both spouses have consented to separate, manifested either in the form of a written or oral separation agreement.  The spouses must both intend to terminate the marital relationship, and be beyond any reasonable hope of reconciling.

Involuntary Separation:  Also a “no fault” ground for absolute divorce, involuntary
separation requires that the spouses live apart continuously for two years without 

cohabitation.  A separate agreement is not necessary.  Separation due to deployments to 

duty stations abroad or at sea is considered involuntary separation.  

Imprisonment on Felony Conviction:  The convicted spouse has to have been 

sentenced to at least three years of incarceration, and has to have served at least one year 

of that sentence before petitioning for divorce.

Insanity:  Three conditions are required in order to obtain a divorce on the ground of 

insanity.  First, the insane spouse has to have been institutionalized for a period of three 

years.  Second, two physicians competent in psychiatry must testify that the condition is 

incurable with no reasonable hope of recovery.  Third, one of the parties must have 

resided in Maryland for at least two years before filing for divorce.

4. DIVISION OF PROPERTY and ALLOCATION OF DEBT

In the absence of an agreement the parties, property division and debt allocation will rest in the hands of the court.  This is typically not a desirable result, as the division of marital property and debt by a court tends to be a time consuming, costly process of litigation.  Where possible, the parties to a divorce should seek to divide and dispose of marital assets and allocate marital debt in a separation agreement well before entering court.

Marital property consists of any assets, including business interest, employment earnings, and retirement pensions, acquired since the date of marriage by either spouse.  Two exceptions to the far-reaching concept of marital property are gifts and inheritances.

Where marital property, other than a pension or retirement plan, is titled to just one of the spouses, rather than order a transfer of title or force a sale of the property, the court will instead grant the non-possessory spouse a cash amount equivalent to his interest in the property.  How the cash is produced will then be the responsibility of the possessory spouse.

Marital property is apportioned to each spouse according to broad guidelines called equitable distribution. Equitable distribution permits the court to use its discretion to allocate debt and divide marital property by taking into account a number of factors, including:

(1) contributions, monetary and non-monetary, of each party to the well-being of the family;
(2) value of all property interests of each spouse;
(3) economic circumstances of each spouse at time of divorce;
(4) circumstances and facts contributing to grounds for divorce (fault issues);
(5) duration of the marriage;
(6) age and physical/mental condition of spouses;
(7) how and when specific marital property was acquired, including the effort expended by each spouse to acquire it;
(8) family usage of personal property or the family home as determined by the court-favors the parent with custody of minor children;
(9) other factors that the court may deem necessary or appropriate to consider in order to arrive at a “fair and equitable” monetary award-essentially a “catch-all” provision.
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Divorce

What are Grounds for Divorce?

There are two types of divorce in Virginia.  A bed and board decree is a partial or qualified divorce under which a husband and wife are legally separated from each other but are not permitted to marry another person.  A divorce from the bond of matrimony is an absolute divorce that ends the marriage.  Either party to a bed and board decree can ask the court to have that decree “merged” into a divorce from the bond of matrimony after one year from the time of separation commenced.

Even if the husband and wife agree that a marriage should be ended, “grounds” (valid reasons for divorce prescribed by law) must exist and be proved to the court.  These grounds are briefly described below.

From Bed and Board:
1. Willful Desertion or Abandonment:

Desertion or abandonment is a breaking off of cohabitation with intent to desert in the mind of the offender.  Both must combine to make the desertion complete.  A mere separation by mutual consent is not desertion by either spouse.  If one spouse leaves because the other has committed acts which legally amount to cruelty, the spouse who leaves is not guilty of desertion and in fact may be awarded a divorce on the ground of cruelty or constructive desertion.

When desertion has continued for a period of more than one year from the date of separation, it is grounds for divorce from the bond of matrimony.

2. Cruelty and Reasonable Apprehension of Bodily Hurt:

Acts that tend to cause bodily harm and thus render living together unsafe amount to the cruelty that is grounds for divorce.  Mental cruelty alone is not a ground for divorce in Virginia, but if the conduct is such that it affects and endangers the mental or physical health of the divorce-seeking spouse, this can amount to cruelty sufficient to establish grounds for divorce.

When one year has elapsed from the time of the act of cruelty, ground then exist for a divorce from the bond of matrimony.

From The Bond Of Matrimony:

1. Adultery or Sodomy:

Proving adultery can be difficult.  As in all grounds for divorce in Virginia, there must be some corroboration of the testimony of a spouse in proving adultery, and the evidence should be strict, satisfactory and conclusive that the other spouse did in fact engage in sexual relations with another person.  In some cases circumstantial evidence may be sufficient.

Sodomy is an unnatural sex act.  To be grounds for divorce it must be committed with someone outside the marriage.  The standard proof is the same as that for adultery.

If the guilty spouse can prove that the other has “condoned” either of these offenses by voluntarily cohabiting with the guilty spouse after knowledge of the act or that the other has been guilty of “procurement” or “connivance” by actively encouraging or making it possible for the other to commit the act, a divorce will not be awarded on this ground.  In addition, if the act occurred more than five years before the bringing of the suit for divorce, the divorce will not be granted on the ground of adultery or sodomy.

2. Conviction of a Felony:

If the husband or wife has been convicted of a felony and sentenced to confinement for more than one year and is in fact confined, the other has grounds for a divorce from the bond of matrimony as long as he or she does not resume cohabitation with the guilty spouse after knowledge of the confinement.

3. One Year after Desertion or Cruelty:

A divorce for desertion or cruelty may be awarded after a year has passed from the date of separation.  The divorce-seeking spouse may first obtain a bed and board decree and have it merged at any time after the year’s separation or directly seek a divorce from the bond of matrimony after the year has passed.

4. “No Fault” Divorce:

There need not be any misconduct by either spouse, but a divorce may be awarded upon a showing that the husband and wife have lived separate and apart without any cohabitation for more than one year.  Fault may still be an issue in cases where spousal support is being sought.

 Where the husband and wife have entered into a Property Settlement or Separation Agreement and there are no minor children, a divorce may be awarded upon a showing that the husband and wife have lived separate and apart without any cohabitation and without interruption with the intent to remain permanently separated for six months.   


Annulments

Unlike a divorce which dissolves a valid marriage, an annulment is a legal decree that a marriage is void.  In addition, an annulment proceeding can resolve some of the same issues that would be the subject of a divorce proceeding, such as child custody and support and alimony.  Annulments are granted only in limited situations and cannot be granted merely because the marriage is of short duration.

Where the husband and wife have entered into a separation agreement and there are not minor children, a divorce may be awarded upon a showing that the husband and wife have lived separation and apart without any cohabitation and without interruption for six months.

1. What Property Rights are Created by Marriage and Divorce?

Virginia statutes now provide for the “equitable” distribution of the marital property of the marriage at the time of the final divorce between the parties.  “Marital Property” is defined as all jointly owned property and all other property, other than separate property, acquired by either or both of the parties during the marriage and up to the time of the final separation of the parties.  “Separate Property” is property owned by one party at the time of the marriage or inherited property or gifts to one party from a third party and maintained as a separate property.  Where “Marital Property” is increased through the active efforts of either party during the marriage, then such property may be classified as “Part Marital” and “Part Marriage” property.

The courts in making its equitable distribution awards not only are authorized to make monetary awards to one of the parties, but also may divide or order sold or transfer jointly owned marital property to one of the parties.  The court in making its equitable distribution awards are not required to divide the marital property on an equal basis but rather in deciding what an equitable division of marital property should be will consider various factors listed in the Virginia Equitable Distribution Statute, including the relative monetary and non-monetary contributions of each of the parties to the well being of the family and to the acquisition and care of the marital property.  It should be further noted that pensions and retirement plans are subject to the Virginia Equitable Distribution Statute to the extent that the same were accumulated during the course of the marriage of the parties.


Dividing Military Retired Pay

http://www.dfas.mil/militarypay/garnishment/Speech5.pdf 

Steps To Take If You Are Not Receiving Support From An Active Duty Soldier
And

How To Get A Child Custody Order
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(703) 696-0761

1. How to Locate the Soldier:
The Army may not legally release the home address of soldiers without their written consent in the absence of a court order.  The Federal Parent Locator Service may be a source for the home address.  An officer or enlisted soldier’s active duty Army address (or unit of assignment) may be obtained by contacting:

Commander

U.S. Army Enlisted Records and Evaluation Center

ATTN: PCRE-RF (Ms. Jarrett) (Army Locator)

Fort Benjamin Harrison, IN 465249-5301

Comm: (317) 524-4211 or AV 510-4211

Include the soldier’s full name and Social Security Number with your request, along with an advance payment of $3.50 per soldier to be located, in the form of a personal check or money order made payable to “Finance Officer”.  There is, however, no charge for locator requests from a soldier’s family members or from state and federal agencies.

2. Send a Letter to the Soldier’s Commanding Officer:  Send the attached form letter to the soldier’s Commanding Officer to request the soldier’s Basic Allowance for Housing Reserve Component/Transit (BAH RC/T).  Modify this letter as indicated by “or” on the sample.

3. Contact the Office of Child Support Enforcement:  If you have children and need an order for support, your local state’s Office of Child Support Enforcement can obtain an order for you, or enforce an order already in effect.   These services are free of charge.  Telephone numbers for Washington, DC area offices are:


District of Columbia


Office of Paternity and Child Support


Enforcement for the District of Columbia


(202) 724-8800 or (202) 879-4856


Department of Health and Human Resources


Administration for Children and Families


Office of Child Support Enforcement


370 L’Enfant Promenage, S.W.


Washington, D.C. 20447


(202) 401-5355


Commonwealth of Virginia


Department of Social Services


Division of Child Support Enforcement


3953 Pender Drive


Fairfax, Virginia 22030


(703) 934-0099


Commonwealth of Maryland


Maryland Department of Human Resources


311 West Saratoga Street


Baltimore, MD 21202-3521


(410) 767-7703

4. Court Orders for Child Support, Child Custody, and Spousal Support:  You might want to consider filing in a court to obtain a court order for child custody, child support and/or spousal support on your own (without an attorney).  Some courts have intake workers who will assist you in preparing court papers, filing court papers and obtaining court orders.  You should contact your local court at the telephone number listed below to obtain assistance with court orders.  Be sure to tell the court exactly what you wish to obtain, e.g. child support, child custody, and spousal support.  If you would prefer to have an attorney represent you in court, please ask the Legal Assistance Office for the telephone numbers for the Lawyer Referral Services in the area.

VIRGINIA
Alexandria (703) 838-4144.  Call the court to schedule a meeting with an intake officer.  The officer will need to know where the child currently resides; his/her residency for the past five years (or life whichever is shortest); with whom the child has lived; results of any other related proceeding such as divorce (copies of the court orders/decrees).

Arlington County (703) 358-4500.  Go to the courthouse between 9:00 a.m. and 3:30 p.m. on Monday – Friday.  Bring information about the natural parents including name, address and social security number.  Also bring a physical description and social security number of the child.

Falls Church (703) 241-7630.  If you are petitioning and neither you nor your spouse has filed for divorce then go to the courthouse to schedule an appointment with an intake officer.  A court hearing may be scheduled in 1-3 months.  If petitioning while undergoing a divorce proceeding, then you must contact the circuit courts.

Fairfax County (703) 246-3040.  Call the courthouse to make an appointment to talk with an intake counselor.  The appointment will last approximately one hour.  A court date will be set at that time for 1-3 months in advance.  The child must reside in Fairfax County and have lived there for at least six months.  However, exceptions can be made for the time of residency if you are unable to file elsewhere.

Prince William County (703) 792-6160.  Call to set up an appointment with an intake counselor.  After the paperwork is completed, the office of Dispute Resolution will determine if mediation is required.  The parent(s) will also have to attend a Parenting Seminar prior to the court appearance.  After mediation and the parenting seminar is over, a court date will be set.  The process takes about six (6) weeks to three (3) months.

MARYLAND

Montgomery County (301) 217-7777.  You must appear at the courthouse in person to request a general pamphlet.  You will then be able to talk with a counselor.


Prince George’s County  For Child Custody Matters:  (301) 952-3324.  You must pick up the forms from clerk’s office (Room 110b) in person.  There is a $180.00 court and filing fee, once papers are submitted.  A hearing will be scheduled approximately three months after filing.  You are responsible for serving the defendant for the hearing.  For Child Support Matters: (301) 952-5032.  The filing fee is $80.00 for paternity cases and takes 4-6 weeks to get a court date.  The filing fee for support matters is $180.00 and it takes 2-3 months for a court date.

DISTRICT OF COLUMBIA  (202) 879-1421.  You must draft your own petition for custody (there are no forms at this time).  After the paperwork is finished and either an answer or a default judgment is entered, a hearing will be scheduled in 6-8 weeks.

5. EMERGENCY LEGAL ASSISTANCE  If you require emergency assistance in obtaining support, please call the Fort Myer Legal Assistance Office at the above telephone number to make an appointment.  Please tell the receptionist that this is an emergency. 

6. FACT SHEET  For additional information please request the Department of the Army fact sheet on paternity, child custody, child support and spousal support.  See also Army Regulation 608-99.
Sample Letter to Soldier’s Commander if You Are Not Receiving Support – Modify to Fit Your Case

Date:

Commanding Officer

Company (Complete Military Address)

(Military Installation, State, and Zip Code)

Subject:  Nonsupport Claim/Soldier’s Name: _________________________

SSN: _______________________.

Dear Commander:

I have not received the required support under Army Regulation 608-99, since the last payment in ________________________.  (Use only one of the following statements). 
I have a signed agreement for the child/spousal support and a copy is enclosed, OR 
I have a court order for child/spousal support and a copy is enclosed, OR 

I do not have a signed agreement or a court order for child/spousal support and I request the full amount of Basic Allowance for Housing Reserve Component/Transit (BAH RC/T) with dependent rates.

In accordance with AR 608-99, paragraph 3-4, please counsel this soldier on his support obligation.  He should be informed of the punitive nature of AR 608-99, and should be advised of the adverse personnel and disciplinary actions that may be taken for violating this regulation.  Please respond to me as required by AR 608-99 within the next fourteen (14) days as to how this matter is to be resolved and when I can expect a check for the full amount due.  Thank you for your assistance.

Sincerely,

Sign Your Name

Print your name and address here:

Telephone Number:

Enclosure

Copy to:

DAJA-LA

Office of The Judge Advocate General

2200 Army Pentagon

Washington, DC 20130-2200

The Lautenberg Amendment

MANDATORY GUN CONTROL FOR DOMESTIC VIOLENCE CONVICTION

Prepared by the
Legal Assistance, Office of the Staff Judge Advocate

U.S. Army Military District of Washington
Fort Myer, Virginia 22211-1199

(703) 696-0761

On October 22, 1997, the Assistant Secretary of Defense (Personnel and Readiness) issued an Interim DoD policy concerning the application of the Lautenberg Amendment in the Department of Defense.  The Lautenberg Amendment, which supplements the Gun Control Act of 1968, makes it a felony for anyone convicted of a misdemeanor crime of domestic violence to ship, transport, posses, or receive firearms or ammunition.  It is also a felony for any person to sell or otherwise dispose of a firearm to anyone known to have such a conviction.  

To whom does the law apply?  The law applies to any individual who has been convicted of a “misdemeanor crime of domestic violence”.  The law also applies to anyone who issues or sells a weapon to someone with a qualifying conviction.  Therefore, if a soldier who has been convicted of a misdemeanor crime of domestic violence is issued a military weapon, both the soldier and the commander who knew of the conviction and authorized the issuance of the weapon will be in violation of the law.

When does the law apply?  The Amendment has a six-part test to determine whether an individual has committed a “misdemeanor crime of domestic violence”.  To apply, an individual must have been convicted of a misdemeanor crime, the offense must have involved the use or attempted use of physical force or the threatened use of a deadly weapon, and the individual must have had a familial or family-like relationship with the victim.  The three remaining portions of the test are whether the individual was represented by an attorney, whether the case was tried before a jury, and whether the conviction has been expunged or the individual pardoned.  The Lautenberg language does NOT apply to summary court-marital convictions, nonjudicial punishment (Article 15), or deferred prosecutions in a civilian court.

What should soldiers do?  Soldiers concerned that the Amendment applies to them should contact their former attorney or a Legal Assistance office for help in determining their legal status.  A legal assistance attorney can also help soldiers in efforts to have records expunged or to obtain pardons from applicable state governors.  If soldiers are pending misdemeanor charges in civilian court for domestic violence, a legal assistance attorney can advise them about the impact of a conviction and any options available for deferred adjudication or alternate  resolution.  The Legal Assistance office at Fort Myer is open Monday through Friday from 0800-1600.  Soldiers can make an appointment by calling (703) 696-0761 or DSN 426-0761.

Why should soldiers seek legal assistance?  Depending on when the domestic violence occurred, the conviction may be the basis for separation from the Army or other administrative actions, such as reclassification or reassignment.  Attempting to get a conviction expunged or pardoned may be a lengthy process, so concerned soldiers should make an appointment as soon as possible.  If a soldier does not know whether he has a qualifying conviction, the commander should consult with his trial counsel to ensure that the law applies to a soldier before action is taken to comply with the law.

